STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
DEPARTMENT OF | NSURANCE,
Petitioner,
VS.
Case No. 02-2370PL
SEAN DARI N HOYT,

Respondent .
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RECOMVENDED ORDER

Adm ni strative Law Judge (ALJ) Daniel Manry conducted the
adm ni strative hearing of this case on August 6, 2002, in
Cl earwater, Florida, on behalf of the Division of
Adm ni strative Hearings (DOAH).

APPEARANCES

For Petitioner: James A. Bossart, Esquire
Departnment of |nsurance
Room 612, Larson Buil di ng
200 East Gai nes Street
Tal | ahassee, Florida 32399

For Respondent: Elihu H Berman, Esquire
Post Office Box 6801
Cl earwater, Florida 33758

STATEMENT OF THE | SSUES

The issues presented are whether two separate sal es of
unregi stered securities to elderly persons denonstrate a | ack
of fitness or trustworthiness to engage in the business of

insurance in violation of Section 626.611(7), Florida Statutes



(2001); and, if so, what penalty, if any, should Petitioner

i npose agai nst Respondent's |icense. (All chapter and section
references are to Florida Statutes (2001) unl ess otherw se
stated.)

PRELI M NARY STATEMENT

On May 1, 2002, Petitioner filed an Adm nistrative
Conpl ai nt agai nst Respondent. Respondent tinely requested an
adm ni strative hearing.

At the hearing, Petitioner presented the testinony of
four wi tnesses and submtted 12 exhibits for adm ssion into
evi dence. Respondent testified in his own behalf, called an
addi tional witness, and submtted four exhibits for adm ssion
into evidence.

The identity of the wi tnesses and exhibits, and any
attendant rulings, are set forth in the Transcript of the
hearing filed on August 21, 2002. Petitioner and Respondent
timely filed their Proposed Recomended Orders ("PRO'),
respectively, on October 20 and 19, 2002.

FI NDI NGS OF FACT

1. Respondent is currently licensed in this state as an
i nsurance agent pursuant to |icense nunber Al124652. The
i cense aut horizes Respondent to performthe duties of an
agent for health and life insurance and variable annuity

agent. Respondent is not licensed to sell securities.



2. Petitioner is the state agency responsi ble for
regul ati ng the business of insurance in this state.
Petitioner is not authorized to regulate the sale of
securities.

3. On Septenber 18, 1998, Respondent sold ei ght shares
of unregistered securities in Palm Beach Investnent G oup,
I nc. (Palm Beach) to M. and Ms. Anthony and Lucille Fusco
(Fusco) for $40,000. On January 5, 1998, Respondent sold 18
shares of unregistered securities in Palm Beach to Ms. d adys
Speth (Speth) for $90, 000.

4. The Departnent of Banking has jurisdiction over the
sal e of unregistered securities by unlicensed individuals.
The Departnment of Banking disciplined Respondent for the sales
of unregistered securities to Fusco and Speth. On Novenber
10, 1999, Respondent and the Department of Banking entered
into a Settlenment Stipulation and Final Order whereby
Respondent admitted he violated Sections 517.07 and 517.12 by
offering for sale or selling unregistered securities while he
hi msel f was not authorized to sell securities. Respondent did
not dispute these facts at the adm nistrative hearing of this
case.

5. The Adm nistrative Conplaint alleges that Respondent
vi ol ated Sections 626.611(7)(9)(13), 626.621(2)(3) and (6),

and 626.9541(1)(e)1 when he sold unregistered securities to



Fusco and Speth. In Petitioner's PRO, however, Petitioner
admts that Respondent could not have violated any statute
ot her than Section 626.611(7) because Respondent did not
engage in the business of insurance when he sold securities to
Fusco and Speth. In relevant part, Petitioner states:

Petitioner concedes that the all eged

conduct does not involve insurance

transactions and therefore cannot be

consi dered transacti ons under Respondents

[sic] insurance licenses. As a result, no

vi ol ati on of the other enunerated statutes

has occurred.
Petitioner's PRO at 11, paragraph 5.

6. The only remaining issue that Petitioner asserts is
whet her Respondent viol ated Section 626.611(7). A licensee
vi ol ates Section 626.611(7) if he or she denonstrates a | ack
of fitness or trustworthiness to engage in the business of
i nsurance. Petitioner asserts that Respondent viol ated
Section 626.611(7) by engaging in a business other than the
busi ness of insurance in a manner that denonstrates a | ack of
fitness or trustworthiness to engage in the business of
i nsurance.

7. Neither Fusco nor Speth are experienced investors.
Nei t her buys or sells stock or securities and neither has any

training or education in investing. M. and Ms. Fusco are

retirees, as is Speth. Fusco invested $40,000 of their life



savi ngs, and Speth invested $90,000 from a personal injury
settl enment.

8. Ms. Fusco had never purchased shares of stock
before. Her father had |ost a great deal of noney in the |929
mar ket crash and there was a | ong-standing fam |y prejudice
agai nst stock.

9. Fusco had busi ness experience with Respondent prior
to the tine that Respondent sold Pal m Beach securities to
Fusco. That prior experience is relevant to the perspective
and understandi ng that Fusco brought to the Pal m Beach
transaction.

10. Sonetinme in 1998, while Respondent worked with a
previ ous enpl oyer, Respondent solicited Fusco to invest funds
in a Certificate of Deposit (CD). Fusco did so and believed
they were conpleting a sinmlar transaction when they | ater
purchased Pal m Beach securities from Respondent.

11. After Respondent sold the CD to Fusco, but still in
| 998, Respondent changed his enpl oynent to Evergreen Nati onal
(Evergreen). Respondent tel ephoned Fusco and i nfornmed them
t hat he had noved to Evergreen and that he was selling a very
good security that they m ght be interested in purchasing.
Ms. Fusco explained to Respondent that they were not

interested in securities, but they would be interested in



purchasing a CD simlar to the one they had previously
purchased from Respondent.

12. Fusco nade an appointnent to visit Respondent at his
office. At Respondent's office, Ms. Fusco stated
unequi vocal ly that Fusco desired to purchase only a CD. Fusco
wanted no risk to their funds, and they made that clear to
Respondent .

13. Respondent represented to Fusco that Respondent was
selling a CD that was fully guaranteed and insured agai nst any
| oss. Respondent represented that Fusco would be investing in
a proportionate share of a junbo CD issued by Pal m Beach, that
they would enjoy a 14 percent return on their investnent, and
that their investnment was insured by the Federal Deposit
| nsurance Corporation (FDIC) and the Great American |Insurance
Conmpany (Great Anmerican).

14. Respondent provided Fusco with various brochures
about the investnment that verified Respondent's
representations that the investnment was an insured, safe way
to earn a high interest rate. Fusco relied on the
representations contained in those brochures and those nmade by
Respondent .

15. Fusco was still somewhat hesitant to invest their
funds. Respondent then brought into his office Darrin

Carl son, the president of Evergreen (Carlson). Carlson



reiterated to Fusco that the investnment was insured and was
conpletely safe and wi thout risk

16. Fusco elected to invest $40,000 to purchase a CD.
They gave a check to Respondent, and Respondent pronptly
remtted the check to Pal m Beach.

17. On Septenber 18, 1998, Fusco signed a docunent
entitled Subscription Agreement. The terns of the
Subscription Agreenment state that it is an application for
Fusco to purchase shares of stock in Pal mBeach. The
agreenent is clearly not an application to purchase a CD. In
fact, no reference is made in the docunent to any CD or to
Fusco's $40, 000.

18. Fusco did not understand the ternms of the
Subscri ption Agreenent. Respondent did not explain the terns
of the agreenment to them Fusco relied on the representations
made by Respondent.

19. Approximtely three weeks | ater, Fusco received a
stock certificate in the mail issued by Pal m Beach show ng
t hat they owned ei ght shares of stock in Pal mBeach. The
certificate makes no reference to any CD or Fusco's $40, 000
i nvestnent. Fusco was confused and upset.

20. The stock certificate does not docunment that the

Fusco's owned any CD or any share in a CD. Furthernore,



Respondent offered no evidence of the use of the funds by Palm
Beach.

21. Fusco contacted Respondent. Respondent assured
Fusco that this was the "way things were done,"” and their
i nvest nent was safe. Fusco trusted Respondent and relied on
the representati on by Respondent.

22. In May of 1999, Fusco received a letter from Pal m
Beach inform ng Fusco that they would receive a full refund of
their nmoney plus interest as of June 7, 1999. Palm Beach did
not deliver on its prom se.

23. \When Fusco did not receive any noney from Pal m
Beach, Fusco contacted Respondent. Respondent assured Fusco
that their investnent as safe, that they were insured, and
t hat they would soon receive their noney.

24. Fusco has never received the original $40,000 or any
i nterest paynent from Pal m Beach. Pal m Beach has never
provi ded an accounting to Fusco showing the value of their
i nvestnment. Fusco has suffered a | oss of $40, 000 plus
accunul ated interest at a fair market value rate.

25. Respondent also sold unregistered securities to
Speth. Sonetime in January | 999, Respondent visited the home
of Speth. Speth had recently received $90,000 as a personal

injury settlenment and was | ooking for a secure investnment.



26. Speth wanted a risk-free investnent. She told
Respondent that she woul d purchase a CD, but had no interest
in purchasing stock. Respondent suggested that Speth invest
in a proportionate share of a junmbo CD to be issued by Palm
Beach that would yield a 14 percent return. Respondent
represented that the CD would be insured and risk free.

27. Respondent showed Speth various brochures claim ng
that the investnent was fully insured by the FDIC as well as
ot her insurance conpani es. Respondent did not inform Speth
that there was a risk she could | ose her entire investnent.

28. Speth gave Respondent a check for $90, 000 nmade out
to Pal m Beach to invest in a CDwth a one-year maturity date.
Spet h subsequently received a stock certificate in the mail
from Pal m Beach show ng that she owned 18 shares of Pal m Beach
stock. Speth was puzzl ed, tel ephoned Respondent, and told him
t hat she thought she had purchased a CD. Respondent
represented to Speth that her noney was safe and fully
i nsured.

29. Speth has not received either her original
investment or any interest on that investnent. Palm Beach has
not provided Speth with an accounting showi ng the val ue of her
i nvest nent . Speth has suffered a | oss of $90, 000 plus

accunul ated interest at a fair market val ue rate.



30. Respondent sold investnments to Fusco and Speth that
were not appropriate for their age, skill, and investnent
obj ectives. Both Fusco and Speth clearly expressed the
maxi mum aversion to risk. Neither Fusco nor Speth would have
invested in Palm Beach if they knew they were investing in
stock. Both Fusco and Speth intended to purchase a CD or a
proportionate share of a CD that was insured by the FDI C and
Great Anerican. At no tine were their investnments insured by
the FDI C or any insurance comnpany.

31. Respondent had actual know edge of the investnent
goal s and skill of Fusco and Speth. Respondent believed that
he was selling an investnent vehicle that was appropriate to
t he know edge, skill, and goals of Fusco and Speth.

32. Prior to selling any securities in Pal mBeach,
Respondent undert ook several independent inquiries that are
fairly characterized as a formof due diligence. Sone of
Respondent's efforts toward due diligence are relevant to the
unaut hori zed sal e of unregistered securities. Oher efforts
are relevant to the nature of the investnent as a secured
i nvest ment .

33. Palm Beach represented in a letter to Respondent
that the securities offered for sale were exenpt from
registration. Carlson believed the securities were exenpt and

assured Respondent that Respondent did not need a license to

10



sell the securities. Carlson went on-line to the web site of
the Securities and Exchange Comm ssion (SEC) and obtai ned a
letter fromprivate securities attorneys stating that the
securities were exenpt.

34. Carlson believed that the securities were insured by
Great Anerican and obtained a copy of a financial institution
bond with a limt of $5 mllion. Carlson represented to
Respondent that any investnment in Palm Beach securities was an
insured investnment. Respondent thought that he had verified
the matter by tel ephoning the office of Great Anerican and
obt ai ni ng verbal assurances that the Pal m Beach i nvest mnent was
i nsur ed.

35. Respondent had a good faith belief that the
securities he offered to Fusco and Speth, in part, were
appropriate to the clients' investnent goals because
Respondent believed the securities satisfied the risk aversion
expressed by Fusco and Speth. Respondent believed the
securities were risk-free because he believed they were
i nsur ed.

36. Respondent knew the Pal m Beach securities he offered
to Fusco and Speth, in part, were not appropriate to the
clients' investnment goals because the securities were stock in
a conmpany and that neither Fusco nor Speth wanted to invest in

securities. The first paragraph of the Securities Agreenent
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clearly states that the investor is purchasing stock in Palm
Beach. Respondent had actual know edge that he was selling
securities to Fusco and Speth and that neither wanted to
purchase securities.

37. Respondent has denpbnstrated in two separate
transactions a willingness to sell a product to a person that
t he person did not desire to purchase. Even though the
products sold were securities, rather than insurance, and even
t hough Respondent believed the products represented the risk-
free investnment sought by Fusco and Speth, the willingness to
sell securities to persons who have expressly stated that they
do not want to purchase that type of product denonstrates a
| ack of fitness or trustworthiness to engage in the business
of insurance within the neaning of Section 626.611(7).

38. Respondent sold a product to Fusco and Speth that,
in fact, was not risk-free. Respondent's due diligence prior
to the sale did not include an independent attenpt to
ascertain whet her Pal m Beach in fact purchased a junmbo CD with
the investnments made by Fusco and Speth. Respondent did not
di scl ose his om ssion to Fusco or Speth. After Respondent
entered into a stipulation and final order with the Departnent
of Banki ng, Respondent continued to represent to Fusco and

Speth that their noney was safe and that they would receive
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their nmoney. Respondent has no prior discipline against his
i nsurance |icense.

CONCLUSI ONS OF LAW

39. DOAH has jurisdiction over the subject matter and
the parties in this proceeding. Section 120.57(1). DOAH
provided the parties with adequate notice of the
adm ni strative hearing.

40. The ALJ reserved ruling on two evidentiary issues.
One issue involves Petitioner's Exhibit 10, and the other
i ssue involves the judicial doctrine of collateral estoppel.

41. Petitioner's Exhibit 10 is a letter fromthe FDI C
dated March 24, 1999. The FDIC is an agency of the federal
governnment. Respondent's objection to the adm ssibility of
Petitioner's 10 is overruled. The letter is self-
aut henti cating pursuant to Section 90.902(2). The letter
bears the signature of an enpl oyee of the Federal Deposit
| nsurance Corporation, acting in her capacity as Deputy
Regi onal Counsel. The letter also qualifies as an exception
to hearsay under Section 90.803(8).

42. The parties disagreed at the adm nistrative hearing
on the issue of whether the doctrine of equitable estoppel
precl udes an i ndependent determ nation that Respondent sold
securities to Fusco and Speth. The issue is noot. Petitioner

admts in its PRO that Respondent sold securities and,
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therefore, did not engage in the business of insurance.
Respondent clainms as a defense that he sold securities and,
therefore, did not engage in the business of insurance. 1In
any event, the Final Order entered by the Departnent of
Banki ng and Finance and evi denced by Petitioner's Exhibit 2
does not bar Respondent, pursuant to the doctrine of

coll ateral estoppel, fromcontesting the issues included in
the Final Order. The Final Order was the result of a
stipul ated settlenment between the parties rather than an
adversarial proceeding in which the issues of fact and | aw
wer e adj udi cat ed.

43. Petitioner has the burden of proof in this
proceedi ng. Petitioner nust show by clear and convi nci ng
evi dence that Respondent commtted the acts alleged in the
Adm ni strative Conplaint and the reasonabl eness of any

proposed penalty. Ferris v. Turlington, 510 So. 2d 292 (Fla.

1987).

44, Petitioner satisfied its burden of proof.
Petitioner showed by cl ear and convinci ng evi dence that
Respondent denonstrated a |ack of fitness or trustworthiness
to engage in the business of insurance by selling products to
individuals in two separate transactions that the individuals

expressly stated they did not want to purchase.
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45. If the facts were to have shown that the unwanted
securities that Respondent sold to Fusco and Speth were risk-
free, the risk-free nature of the securities would not have
precl uded a determ nation that Respondent was guilty of
selling securities to individuals who did not want securities.
The risk-free nature of the securities, in such a
hypot hetical, would have reduced the harmto the purchasers
but woul d not have altered the fact that Respondent sold
products to individuals who did not want that particular
pr oduct .

46. Florida Adm nistrative Code Rule 4-231.030(6)
aut horizes range of penalties in this case. The authorized
penalties include the suspension of Respondent's |license for a
period that ranges from6 to 18 nonths.

47. Rule 4-231.160 sets forth aggravating and mtigation
factors that may be considered in determ ning the penalty to
be inposed in a particular case. The significant financial
harmto Fusco and Speth are aggravating factors. In
mtigation of the penalty to be inposed, Respondent undert ook
hi s own i ndependent due diligence before selling any product
to Fusco and Speth; received flawed information fromthe
presi dent of Evergreen, a private securities law firm and

Gul f American; and believed in good faith that he was selling
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a risk-free investnent to Fusco and Speth. Respondent has no
prior discipline against his license as an insurance agent.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons
of Law, it is

RECOMMENDED t hat Petitioner enter a Final Order finding
Respondent guilty of violating Section 626.611(7) and
suspendi ng Respondent's |icense for nine nonths.

DONE AND ENTERED t his 25th day of October, 2002, in

Tal | ahassee, Leon County, Florida.

DANI EL MANRY

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Clerk of the

Di vi sion of Adm nistrative Hearings
this 25th day of October, 2002.

COPI ES FURNI SHED

Eli hu H Berman, Esquire
509 Sout h Greenwood Avenue
Post Office Box 6801

Cl earwater, Florida 33758

Janmes A. Bossart, Esquire

Di vi si on of Legal Services
Department of |nsurance

200 East Gaines Street, Room 612
Tal | ahassee, Florida 32399-0333
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Honor abl e Tom Gal | agher

State Treasurer/lInsurance Conmmi ssioner
Departnment of Insurance

The Capitol, Plaza Level 02

Tal | ahassee, Florida 32399-0300

Mar k Casteel, General Counse
Departnment of |nsurance

The Capitol, Lower Level 26

Tal | ahassee, Florida 32399-0307

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any
exceptions to this Recommended Order should be filed with the
agency that will issue the Final Order in this case.

17



